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ISSUE
The issue which is raised by this appeal is:
1.

Should the court allow the corporate veil to be

pierced and deny Appellant a new trial when:
a.

The Plaintiff's Attorney has failed to follow Rule

5(a) Utah Code of Civil Procedure,
b.

There is new evidence which will materially alter

the outcome of the case.
c.

Appellant was not represented by an attorney who

mistakenly informed the Court that he was representing the
Appellant.
d.

Appellant was not informed of the trial until the

night before the trial and had no time to prepare for the
trial or secure evidence.
c.

Appellant was not allowed to speak at his own trial

or cross examine witnesses.
. FACTS
There are numerous errors in "FACTS" as put forth by
Respondant in his "BRIEF OF RESPONDENT" but rather than point
out each error and omission, Appellant will only point out
some of the more obvious ones.
When Defendant responded to the original Complaint,
Plaintiff's attorney filed a motion to Strike Answer because
Defendants did not comply with Rule 11 Utah Code of Civil
Procedure.

They failed to put down their addresses.

What

he failed to say was that he failed to comply with Rule 5(a)
by not sending them a copy of his motion to Strike Answer
so they could refile their answer to the complaint.
Respondent states:: "On September 17, 19 82, Respondent
filed a Motion for Summary Judgment".

He admits he failed

to comply with Rule 5(a) and send a copy of the motion to
Defendants.

He states that a Notice to Submit Matter for

Decision was mailed to all Defendants on Nov. 29, 1982.
Untrue.

This was not sent until Dec. 16, 1982.

Before

Defendants ever received the Notice, a Minute Entry was
made granting the Summary Judgment.

When Defendants found

out the court had granted a Summary Judgment, they filed a
Notice of Incompetancy or Attempt to Misrepresent Case by
Plaintiff's Attorney on Dec. 17, 1982.

On Dec. 22, 1982

Appellant sent a letter to the clerk of the court explaining
what had happened and asking the Judge to review the case.
A Minute Entry of Dec.22, 1982 by the Judge states, "Pursuant
to correspondence received from Defendant Garry Smith, this
matter will be set for further hearing on the Summary Judgment
on Dec. 30, 1982 at 9:30 a.m.".

After the meeting of Dec.

30, 1982 the Summary Judgment was set aside.

Respondent says,

"On Dec. 30, 1982 Respondent's Attorney advised the Court of
the error in not sending a copy of the motion to all named
Defendants".

He didn't send a copy to any of the Defendants

but more importantly, he admits that he failed to comply with
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Rule 5(a). He has proven Appellants case.

He states that

no damage had taken place as the Summary Judgment was
rescinded.

There would have been damage had Defendants

not found out what Plaintiff's Attorney was attempting to
accomplish.

He admits that he was violating due process,

confessed to the violation or Rule 5(a) where he had failed
to keep Defendants informed of his acitons.

One must

remember two important events which took place by Plaintiff's
Attorney.

He put in a motion to strike Defendants Answer

to the Complaint and then put in a motion for Summary
Judgment without ever sending the Defendants a copy of
either correspondence.

When the Summary Judgment was

granted; because Defendants didn't respond, he had essentially
won his case.

When Defendants found out what had happened

and wrote to the court to complain, the Judgment was lifted.
However, he did gain a decided advantage.

In the answer

to the complaint, the Defendants mentioned where Plaintiff
had switched ores at the time of production and had misled
Defendants by failing to deliver as promised.

When the case

ended up as a Summary Judgment against the Defendants and
they were attempting to defend themselves, they failed to
file a cross complaint against the Plaintiff which will be
done when a new trial is granted.

Obviously, this has

had an effect upon the case as only half of the case has
been heard in court.
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Respondant says, "On or about March 6, 19 85, Appellant's
Co-defendant in the trial below, Lyn Kimball, filed a Motion
to Set Aside Judgment as to Defendant Kimball.

Respondent

filed an objection to the motion with accompanying Memorandum
of Points and Authorities.

A copy of the Objection and

Memorandum were sent to Appellant on May 22, 1985".

This

sounds good but again let us look at what really happened.
Lyn Kimball's Attorney, Gary Dodge, filed the motion and
Plaintiff's Attorney filed his Memorandum of Points and
Authorities on April 15, 1985. Appellant found out about
the Memorandum and waited one month until May 15. 1985 and
filed a Notice of Continued Violation of Rule 5(a). Plaintiff's Attorney then sent Appellant a c6py of his Memorandum
of Points on May 22, 19 85.

It is the firm belief of Appellant

that he did not want Appellant to see the Memorandum because
of a misquote made in the memorandum.

A misquote which would

have resulted in a charge of perjury if he had put in his
affidavit as he stated that he would.

One only has to look

at the Memorandum's Certificate of Mailing to see that he
failed to send a copy to not only Appellant by Attorney
Thomas Taylor.

Surely, a certified practicing attorney

who has had one Summary Judgment lifted because he failed
to comply with Rule 5(a) and has been sent a copy of Appellants Notice of Miscarriage of Justice, where he pointed out
the lack of compliance to Rule 5(a) by the Plaintiff's
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attorney, should be more than careful to comply with the
Rule unless it is a tool he uses to trick the Defendants.
Obviously, it is a tool, technical strategem or scheme,
SUMMARY OF ARGUMENTS
Appellant, Garry Smith, has been denied his right to a
fair and just trial.

Through no fault of his, another

Defendants Attorney told the court that he was defending
all Defendants^

He was never asked to defend Appellant.

The Respondents Attorney has continually failed to comply
with Rule 5(a) Utah Code of Civil Procedure and has admitted
to same.

Appellant has new evidence which will alter the

outcome of a new trial which was not admitted during the
first trial because Appellant did not have time to prepare
for a trial.

Appellant was told of the trial the night

before the trial was to take place by another Defendant.
Appellant was not allowed to speak at his trial, cross
examine witnesses or participate in the proceedings.
ARGUMENT
I.
RESPONDENT'S FAILURE TO COMPLY WITH RULE 5(a) IS
SUFFICIENT GROUNDS FOR A NEW TRIAL.
Respondent's Attorney has attempted to submerge Defendants
case through trickery and fraud rather than support his case
based upon the issues.

This is a violation of the fairness

doctrine and due process of law.

Plaintiff's Attorney is

a licensed practicing Attorney with full knowledge of Rule
5(a) and its implications in informing the opposition of his
actions.

He is sworn by oath to uphold the laws of the state

of Utah and knows the Utah Code of Civil Procedure as he is
able to quote it in instances where he thinks it will benefit
him.

He has misused the code, violated the requirements in

order to win his case.

When he is caught in the act of fraud

or trickery, he passes it off as though it were insignificant
and of no consequences, when in fact, he at one time received
a Summary Judgment because of trickery.

It is obvious that

he will do anything to win his case even those things deemed
unethical.
II.
DEFENDANT GARRY SMITH WAS NOT REPRESENTED AT TRIAL AND
WAS NOT ALLOWED TO REPRESENT HIMSELF
The Appellant is not an Attorney and in fact, this is
the first time he has ever been in court in a civil case.
Had Appellant known at the beginning of the case what he now
knows, he would never have needed to go to court.

When he

was in court, he would have objected to Attorney Thomas
Taylor stating that he was representing Appellant if he had
known Mr. Taylor had so stated.

However, it must be under-

stood that he was not aware that Attorney Thomas Taylor had
told the court that he was representing Appellant.

Not having

received any of the documents being entered into the court
and not being a mind reader, there was no way he could have
known that Mr. Taylor told the court that he was representing
the Defendants.

It is not the fault of the Appellant that

Mr. Taylor made that statement to the court and he should not
be held responsible for the statements of someone else.

When

Appellent found out what had happened, which was after the
trial, he objected and has objected since that time.

The

Trial Judge understood and allowed Appellant time to enter
into the court records those motions necessary to bring
the court records up to date.

He stated that Appellant

would be given five days to enter in any motions he wished
and would be allowed to appeal the case.
When the Appellant states that he was not represented
by an Attorney and never asked him to represent him and when
the Attorney concurs that he was not asked to represent the
Appellant and puts in an affidavit to that effect, what more
proof is required?

What other means of proof is required to

prove ones point?
III.
GROUNDS FOR A NEW TRIAL ARE READILY APPARENT
When one is not given any of the court records, knows
nothing of what has been transpiring in the court between
the Attorneys supposedly representing the Plaintiff and
Defendants and is then told to be in court the next morning,
that is surprise.

One must remember that Appellant did not

receive any information from the beginning of January 1983
until the night of May 23, 1984.

Sixteen months had tran-

spired with nothing being done and he is then told to be in
court the next day to go to trial.
you would be?

How prepared do you think

How much evidence could you find in that short

time and would you be able to put your finger on the documentation you needed to defend yourself adequately?

Respondent says no surprise took place that could not
have been guarded against with ordinary prudence.

When someone

else speaks for Appellant without his knowledge and when
Plaintiff allows the case to go sixteen months without doing
anything until the court ordered him to do something or terminate the case, how is Appellant to know these things are
happening and prepare for a trial?

Does "ordinary prudence",

mean one must run to the court and look at the records periodically to see if someone else is speaking for him or if
Plaintiff's Attorney is entering documents into the record
without sending him copies?
mean?

What does "ordinary prudence"

How was Appellant to notify the court that Attorney

Thomas Taylor was not representing him when he did not know
that Attorney Thomas Taylor had told the court that he was
representing him?
Respondent says there is no indication that the additional
evidence would have made any difference in the outcome of the
case.

Yet he has attempted to pierce the corporate veil by

showing that the Defendants were not acting as a corporation.
Defendants did not have the new evidence to show during the
trial because Appellant did not know a trial was to take place
until the night before the trial.

Appellant now has evidence

as outlined in his Brief, which has a material bearing on the
case.

Certainly, checkbook records, minutes of the meetings,

stock transfers, Articles of Incorporation, agreements between companies with which the corporation was doing business

is germane to the issue.

Respondent is fearful and knows

that a new trial will prove the corporation was a legal,
viable corporation.

This is obviously the reason he allowed

Lyn Kimball out of the case after having received the
Judgment against him.
IV.
RESPONDENTS ATTORNEY HAS COMMITTED FRAUD
This has been brought out in FACTS.

However, Respondents

Attorney now says Appellant has charged him with the wrong
Rule.

He says he should be charged with Rule 9(b) rather

than Rule 9(c). Appellant was attempting to bring out a point
in Rule 9(c).
"In some instances the pleader can meet the requirements
by simply alleging the representation and its falsity
for by the very nature of the representation it.must
be either true or false in its entirety"
Since Respondents Attorney has now confessed to the fact
that-he failed to comply with Rule 5(a), it seems inconsequential as to whether he is charged with Rule 9(b) or 9(c) and
since he is the one committing the fraud, he would know better
as to which Rule should be applied to the type of fraud he
has committed.

Appellant will go along with which ever type

of Rule for fraud Respondents Attorney feels more comfortable.
While we could get into the malice, intent, knowledge and
mind of said Attorney, I see no sense in further discussion
as he has already admitted to the act of fraud in failing to
comply with Rule 5(a). Since he feels that he is guilty of
Rule 9(b) rather than Rule 9(c), Appellant so stipulates.
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CONCLUSIONS
Appellant responded to the complaint only to have
Plaintiff's Attorney put in a motion to Strike the Answer
without telling Defendants what he had done.

He later sought

and received a Summary Judgment without informing Defendants.
The Attorney for one of the Defendants stated that he was
defending Defendant^ when in fact, he had never been asked
to defend two of the three defendants including Appellant.
Appellant knew nothing about the case until the night before
he was to go to trial.

He was told to shup up and was not

allowed to speak at the trial.

After the trial, he found

out he was supposed to have been represented by another
Defendants Attorney.

Because of trickery on the part of the

Respondents Attorney, the misrepresentation on the part of
the Defendants Attorey, Appellant has had no opportunity
to defend himself in the case and has been denied the
information being put into the court record.
Appellant has never had the opportunity to select his
own attorney or defend himself in court.

He has had to appeal

a decision because he didn't know a trial was to take place
and was totally unprepared.

He has had to cope with Respon

dents attorney who has attempted to trick, cheat and misrepresent the case to the court and Defendants.
been served.
STATEMENT OF POINTS

10

Justice has not

Appellants motion for a new trial should be granted.
Respondents Attorney should be reprimanded for failure to
comply with the fairness doctrine and should be told to
start complying with the Utah Code of Civil Procedure Rule
5(a).
RESPECTIVELY SUBMITTED this 3rd day of August, 19 85.

By:^v^fe^
Garry ./Smith
Appellant
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